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P_RE L IM I NA RY S TATE MENT 

I 

This is an Appeal from an Order entered in the 
United States District Court for the Southern District of 
New York by Hon. Thomas P. Griesa denying plaintiffs* re- 
quest for a three-judge court and dismissing the action. 


ISSUE PRESENTED 

One issue is presented. Plaintiffs challenge the 
constitutionality of New York State 


's law mandating the 
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retirement of elected judges prior to the expiration of 
their elected term of office. Plaintiffs, a voter and a 
judge, challenge the constitutionality of this law on First 
and Fourteenth Amendment grounds. The issue on appeal is 

whether plaintiffs* arguments require the convention of a 
three—judge court. 


STATEMENT QF CASE 

The facts are simple and not likely to be in dispute. 
Plaintiff Zichello waa elected to a ten-year term as a 
Judge of the New York City Civil Court on November 4, 1969 
(A5). Except for the challenged State statute and constitu- 
tional provision, his term would not expire until December 31, 
1979 * 3L. Y. State const. Art. 6, §15. The challenged State 

constitutional provision. Art. 6, §25, mandates that elected 
judges on the following State benches retire at the end of 
the calendar year in which they reach the 70th anniversary 
of their births Court of Aopeals, Suprême Court, County 
Court, Surrogate's Court, Family Court, New York City Civil 
and Criminal Courts and District Court.* N. Y. Judiciarv 
l£w §23 substantially restâtes this requirement. 

♦hembers of the Family Court in New York City and 
of the New York City Criminal Court are appointed by the 
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The constitutional provision perraits Court of Appeals 
Judges and Suprême Court Justices to "perform the duties of 
a justice of the eupreme court" until the end of the calen- 
dar year in which they reach âge 76. But it must be "cer- 
tificsted ... that the services of such judge or justice 
are n^cessary to expedite the business of the court and 
that he is mentally and physically able and competent to 
perform the full duties of such office." N. Y. State Const . 
Art. 6#§25(b). This exception does not apply to Judge 
Zichello, who, nevertheless, is mentally and physically able 
and competent to perform his duties (A8). There are appar- 
ently no âge limita on other elected officiais. In fact, in 
the last élection men over 70 were elected Senator, Comptroller 
and Attorney General. 

Plaintiff Rubino is a voter from the district that 
elected Zichello. He voted for Zichello. He is over 70 
years of âge. He brings this action as a class action on 
behalf of two classes of people: (a) ail eligible voters 

(Footnote cont'd.) Mayor. N. Y. Family Court Act . §123. 
fl . » .. Xi —Criminal Cou rts Act §22. The retirement provisions 
also apply to Court of Claims judges, who are appointed by 
the Governor. N. Y. Court of Claims Act . §2. The âge limi¬ 
tation in New York's law apparently stems from 1822, though 
research indicated no express justification for it. Peoole 
££££!: Lawrence v. Mann. 97 N.Y. 530, 532 (1885). See the 
Appendix to this Brief for an analysis of retirement 
statutes in other States. 
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over the âge of 70; and (b) ail persons who voted for 
Zichello in 1969. (A4-A5.) 

Relief Requested Below 

Plaintiff3 requested the lower Court to déclaré the 
New York State law unconstitutional only in so far as it 
raandated the retirement of an elected judge prior to the ex¬ 
piration of his elected term, solely on the basis of his 
reaching âge 70. Zichello sought this relief in his own 
name. Rubino sought this relief in his own name and on behalf 
of ail eligible voters in New York State over âge 70. 

Plaintiffs also requested the lower Court to enjoin 
the application of these mandatory retirement provisions 
against Zichello and to prevent the sélection of a successor. 
Rubino sought this relief in his own name and on behalf of 
ail persons who voted for Zichello. Zichello sought this re- 
. lief in his own name. 

The Order Below 

On the return day of the Order to Show Cause, 

Hon. Thomas P. Griesa denied the motion to convene a three- 
judge court and dismissed the action. He gave a statement 
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of his reasons on the record (A21-A27) and subsequently 
endorsed the déniai and dismissal on the Order to Show 
Cause (A20). 

argument 

Procédural Issues 

(a) Jurisdiction 

The District Court had jurisdiction under 28 U.S.C. 
551331, 1343, 2201 et seq . This action seeks to vindicate 
rights protected by the First and Fourteenth Amendments to 
the United States Constitution and by 42 U.S.C. §1983. The 
amount in controversy, in so far as this action is based 
on 28 U.S.C. §1331, exceeds $10,000 exclusive of costs and 
interest (A4)• Zichello's annual salary is far greater than 
the jurisdictional araount (A8). 

(b) Three-Judge Court 

The District Court declined to convene a three-judge 
court. In _Goo 3 by v. 03ser . 409 U.S. 512, 518 (1973) the 
Suprême Court said that a three-judge court should be denied 
only if the constitutional attack is "insubstantial." Con¬ 
stitutions! insubstantiality, said the Court, meant that the 
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claira was "essentially fictitious, •• "wholly insubstantial, - 

or "obviously frivolous." These words, said the Court 

import that daims are constitutionally insubstantial 
only if the prior decisions inescapably render the 
claims frivolou3; previous decisions that merely render 
claims of doubtful or questionable merit do not render 
them insubstantial for the purposes of 28 U.S.C. §2281. 

A claim is insubstantial only if "its soundness so 
clearly résulta from the previous decisions of the 
court as to foreclose the subject and leave no room for 
the inference that the questions sought to be raised 
can be the subject of controversy." 

At least 8 fédéral judges hâve indicated their 
bellef that some of the following arguments raise substantial 
constitutional issues. Cleveland Board of Education v . 
L a _ Fleür t 414 U.S. 632 (x974) (Burger, Ch. J. and Rehnquist, J. 
dissenting); Weisbrod v. Lynn . 494 F. 2d 1101 (D.C. Cir. 

1974) (reversing and remanding for a convening of a three- 
judge court in a similar action). Murgia y. Commonwealth of 
Mass. Bd. of Retirèrent. 376 F. Supp. 753 (D. Mass. 1974). 
(declaring unconstitutional a State law requiring police 
officers to retire at âge 50). 

In each of these cases, the person challenging the 
law was a civil servant or the hypothetical involved a civil 
servant. The arguments in the présent case are substantially 
stronger because Zichello is an elected official. The exact 
issue here is not whether mandatory retirement statute 3 
ever acceptable, but whether they may be used to force a 
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person, elected to a public office, to leave his office 
before the expiration of his term. This narrower issue 
raises the Fourteenth Amendment questions discussed by the 
fédéral judges in the cases cited above and, in addition, 
important First Amendment questions. The First Amendment 
questions dépend, in part, on recent United States Suprême 
Court decisions dealing with the rights of voters and the 
rights of candidates. 

On remand in Weisbrod . the three—judge court dismissed 
the action on the basis of the Suprême Court's decision to 
deny an appeal for want of a substantial fédéral question in 
Mcllva ine v. Commonwealth of Pennsylvania . 415 U.S. 986 (1974). 
There, the Pennsylvania Suprême Court had affirmed a lower 
Pennsylvania Court's opinion rejecting plaintiff's challenge 
to a law that required policemen to retire at âge 60. The 
only fédéral issue raised in the lower Pennsylvania Court's 
opinion was whether the Fédéral Age Discrimination in Employ- 
ment Act was violated by the State law. But according to 
the thres—judge Court in Wei3brod . the issue presented in 
the plaintiff-appeliant's jurisdictional statement to the 
United States Suprême Court in Mcllvaine raised equal protec¬ 
tion and, by inference (said the J- isbrod Court), due process 
arguments. The Weisbrod Court, therefore, felt obligated to 
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dismiss because it believed that the Suprême Court’s action 

y 

*-ri Mcllvaine was controlling on the issue of the substanti** 
ality of the fédéral question. 

Whatever the identity of issues may be between 
Weisbrod an d Mcllvaine . this case is different. Three of 
plaintiffs' four arguments here rely on the elective nature 
of plaintiff Zichello's position. These arguments rely on 
cases dealing with the rights of voters and the rights of 
candidates. These are First Amendment théories, not Four- 
teenth Amendment ones. They were wholly absent from Weisbrod 
and Mcllvaine . Plaintiffs' fourth argument, relying on due 
process and equal protection théories, differs from the 
related argument in Weisbrod and Mcllvaine . for a crucial 
reason subsequently discussed. 

(c) Class Action 

Rubino sues on behalf of (i) other voters for 
Zichello, (ii.) ail eligible voters in the State more than 
70 years old. The basis for class action treatment is 
Rule 23 (a) and (b) (2) FRCP. With regard to Rule 23 (a), 

each class is too numerous to allow joinder, the questions 
of law and fact are common to the class, Rubino's daims 
are typical of the daims of the class and he will fairly 
and adequately represent its interests. With regard to 




Rule 23(b) (2), défendants are acting and refusing to act 
on grounds generally applicable to each class making ' 
declaratory and injunctive relief with respect to each 
class appropriate (A5). Nicholls y. Schaffer . 344 F. Supp. 
238, 240 (D. Conn. 1972) (3-judge Court). See Norwalk CORE v 
Noryalk Redevel opment Agencv . 395 F. 2d 920, 937 (2d Cir. 
1968 >'* Torres y. New York State Dept. of Labor . 318 F. Supp. 
1313, 1318 (S.D.N.Y. 1970); Monnell y. Dept. of Social 
Services, 357 F. Supp. 1051, 1054 (S.D.N.Y. 1972). 


Substantiye Issues ; First Amendment Arguments 

Zichello 

The_ State law vi olâtes Zichello's First Amendment right 
to seek and hold office . 

Zichello has a First Amendment right to be a candi¬ 
date for public office and, once elected, to conclude his 
term. The State may limit this right only by showing a cora- 
pelling State interest. There is none. 

This argument dépends on the existence of a consti- 
tutionally protected right to be a candidate for public office 
If there is such a right, statutes affecting its exercise 
must be narrowly tailored to their legitimate objectives." 
Police Department of Chicago y. Mo 3 lev . 408 U.S. 92, 101 & 









101 n.8 (1972). In short» two of the nonfrivolous questions 
this case raises are (i) whether there is a First Amendment 
right to be a candidate for public office, and (ii) if so, 
what limitations on candidacy a State may legitimately 
impose. 

A nuraber of lower Fédéral Courts hâve held that 
there is a First Amendment right to run for public office. 
United Ossining P arty v. Havduk . 357 F. Supp. 962 (SD.N.Y. 
1971) (3—Judge Court) (alternate holding). Mancuso v. Taft . 
476 F. 2d 187, 195 (lst Cir. 1973). Briscoe v. Kusper . 435 
F. 2d 1046, 1054 (7th Cir. 1970). Headlee v. Franklin Countv 
Board of Elections . 368 F. Supp, 999, 1003 (S.D. Ohio 1973) 
(3-Judae Court). Blassraan v. Markworth . 359 F. Supp. 1, 8 
(N.D. 111. 1973) (3—Judge Court)(Swygert, Ch. J. concurring). 

The Suprême Court has not yet directly confronted 
this issue. Until recently, it has chosen to analyze the 
rights of candidates in terms of the rights of voters, a ques¬ 
tion also raised here and discussed later. Bullock v. Carter . 
405 U.S. 134, 144 (1972). Williams v, Rhodes . 393 U.S. 23, 
30-31 (1968). 

Last term, in Çommunist Party of Indiana v. Whitcomb . 
414 U.S. 441, 448-50 (1974) and in Storer v. Brown . 415 U.S. 
724, 738 (1974), the Court moved away from an analysis limited 
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solely co the effect of candidacy restrictions on voters, 
and seemed to indicate that candidates themselves had con- 
stitutionally protected rights. In Whitcomb . a political 
party could not gain access to the ballot in Indiana unless 
its officers signed an overbroad loyalty oath. The State 
argued that the prohibition on such oaths should "not obtain 
in cases of State régulation of access to the ballot." The 
Suprême Court disagreed. "At stake," it said, "are appellants 
First and Fourteenth Amendment rights to associate with 
others for the common advancement of political beliefs and 
ideas. . . . Thus, burdening access to the ballot, rights 
of association in the political party of one's choice, 
interests in casting an effective vote and in running for 
office . . . is to infringe interests certainly as substantial 
as those in public employment, tax exemption, or the practice 
of law." (Emphasis added.) 

In Storer v . Brown , supra , the Court had to consider, 
among other things, ballot access limitations imposed on 
independent candidates rather than, as in Williams v. Rhodes , 
on political parties. The Court held that "the requirements 
for an independent attaining a place on the general élection 
ballot can be unconstitutionally severe." it remanded the 
case in part to détermine whether that was so. The Court 
did not say whether its analysis depended on the rights of 
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voters cr of candidates. It is noteworthy, though, that the 
limitations on access in Storer did not apply to parties or 
groups, but to particular individuals. This différence makes 
a strict voter-oriented analysis more difficult, if not im¬ 
possible, to apply, and suggests that the Court is willing to 
accept a First Amendment candidate-oriented approach. See 
al,so Lubin v. Panish. 415 U.S. 709, 716 (1974) ("The right 

of . . . an individual to a place on a ballot is entitled to 
protection. . . .'*) 

It would be odd if candidacy were not a constitution- 
ally protected right. The First Amendment rights of speech, 
pétition and association find their natural outlet in office 
seeking. it would be anomalous if a citizen has the right to 
speak on issues, to associate with others in an effort to cause 

political change, and to pétition his représentatives to use 

S 

their power in a certain way, but no First Amendment right to 

obtain for himself the very power whose exercise he hopes to 
affect. 

If there is a First Amendment right to be a candi¬ 
date for elective office, what restrictions may the State 
impose on candidacy? Plaintiffs do not argue that the 
answer is "none." But if the right to be a candidate is 
constitutionally protected, limitations on it must serve 
some compelling State interest. This case raises the non- 
frivolous issue whether a compelling State interest is served 
by using mandatory retirement statutes to terminate an elected 





official's term of office prior to its expiration. 

In Bullock . monetary restrictions on candidacy were 
invalidated. Accord . Lubin v. Panish . 415 U.S. 709 (1974). 

In Williams , collection of a substantial number of signa¬ 
tures was held an unconstitutional burden on access to the 
ballot. Accord . Storer v. Brown , supra . In Mancuso . Briscoe . 
and Headlee . other access restrictions were invalidated. In 
light of these cases, it is a legitimate question whether âge 
limits serve any compelling State interest justifying infringe- 
ment of an elected official's First Amendment right to con- 
clude his term. 

Rubino 

(b) The State law violâtes the First Amendment rights of 

speech, pétition and association, and the right to eoual 
treatment of ail eligible voters more than 70 years of 
âge, whom Rubino représenta . 

As the Court indicated in Bullock v. Carter , supra 
at 142-44, limitations on access to elected office affect the 
rights of voters as well as of candidates. Here, New York's 
law affects the right to elect persons over âge 60 to a 
full-term on a number of New York courts. 
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This argument is parallel to similar arguments made 
in Bullock, Williams, and Whitcomb . supra and in Kusper v . 
Pontikes, 414 U.S. ,51# 56-61 (1973)# Dunn v. Blumstein . 405 
U.S. 330 (1972), Cipriano v. City of Houma. 395 U.S. 701 
(1969)# and Kramer v. Union Free School District , 395 U.S. 

621 (1969). 

It is important to distinguish among these cases. 

Kusper , Dunn # Cipriano and Kramer involved laws that, for one 
reason or another# prevented individuals from voting at ail. 

In Kusper # a citizen was prohibited from voting in a party 
primary if he had voted in the primary of another party 
within 23 months. In Dunn . durational residency requirements 
conditioned the right to vote. In Cipriano . the right to 
vote depended on property ownership. In Kramer . the right 
to vote was conditioned on the ownership or rental of property, 
or the status of parenthood. In each case, the State law was 
declared unconstitutional. In each case except Dunn . the 
prohibition on the right to vote was partial but permanent. 

For example, in Kramer . persons not qualifying could not 
vote in school district élections. In Dunn . the disability 
imposed by the résidence requirement was absolute but temporary. 

Williams and Whitcomb involved indirect limitations 
on the right to vote. In each case# access of a particular 
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party to tbe State ballot wa3 conditioned on certain factors 


that made access difficult or répugnant to the tenets of the 
party. In each case, the Court noted the effect of these 
hurdle3 net only on the party but on persons who might wish 
to vote for its candidates. Although these voters still 
retained their right to vote, the Court realistically 
acknowledged that limitations on ballot access necessarily 
limited the right to vote as well. You can't vote for some- 
one who is not on the ballot. 

Bullock v. Carter took this analysis a major step 
further. As in Whitcomb and Williams , there was no direct 
dilution of the right to vote (compare the reapportionment 
cases), nor was there a prohibition on the right to vote, 
either absolute and temporary (Dunn v. Blumstein ) or partial 
and permanent (e.g. # Kramer v. Union Free School District ). 

The argument was more subtle. 

Texas required candidates for the primary ballot to 
pay filing fees that ranged as high as $8,900. The Court 
said (405 U.S. at 143) that this tended to preclude "office 
seekers lacking both personal wealth and affluent backers . . . 
from seeking the nomination of their chosen party, no matter 
how qualified they might be, and no matter how broad or enthu- 

j 

siastic their popular support." The effect of this "limitation 
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would fall more heavily on the less affluent segment of 
the community, whose favorites may be unable to pay the 
large cost required by the Texas System." 405 U.S. at 144. 

Bullock is important because absent the clear party 
associations présent in Whitcomb and Williams , the Court still 

recognized an association of interests between économie groups. 

/ / 

Poorer voters are incliried to vote for poorer candidates, 
who are seen as more nearly représentative of the interests 
of the poorer voters. 

Bullock represents a qualitative change in the 

analytical approach to voting cases. The Court acknowledged 

/ 

/ 

that, unlike William s and Whitcomb , "disparity in voting 
power based on wealth cannot be described by reference to 
discrète and precisely defined segments of the community . . . 
But we would ignore reality were we not to recognize that 
this systom falls with unequal weight on voters, as well as 

% 

candidates, according to their économie status." (Id.) 

The Suprême Court*s récognition of the subtle ways in 
which limitations on ballot access can affect the "fundamental" 
right tj vote (Harper v. Virginia State Board of Elections . 

303 U.S. 563 (1966)) should influence this Court's analysis 
in the présent case. The effect of the New York State law 
is to prevent older citizens from electing their own members 
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to positions which the State has chosen to make elective. 

As the Suprême Court said in Kramer . supra , at 628-29 ï 

The need for exacting judicial scrutiny of statutes 
distributing the franchise is undiminished simply 
because, under a different statutory scheme, the 
offices subject to élection raight hâve been filled 
through appointment. States do hâve latitude in 
determining whether certain public officiais shall 
be selected by élection or chosen by appointment 
and whether various questions shall be submitted 
to the voters . . . However, "once the franchise 
is granted to the electorate, lines may not be 
drawn which are inconsistent with the Equal Protec¬ 
tion Clause of the Fourteenth Amendment." 

Although the judiciary may be the least "représenta¬ 
tive" of the three branches of government, the State has 
chosen to make it elective and thereby give récognition to 
expressions ordinarily reflected in the vote, including 
choices about the maturity, frame of reference and life expér¬ 
ience of candidates. It often happens thc f *. State courts con- 
sider issues which severely affect the rights of older 
persons. See . e..£., Parrino v. Lindsav . 29 N.Y. 2d 30 (1971). 

The willingness of the Suprême Court to consider the 
identity of interests between poorer candidates and poorer 
voters also applies here. There is a similar identity of 
interests between older candidates and older voters. This 
is not to say that there are not young candidates who will 

43 

represent the interests of older citizens and old candidates 
who will fail to do so. But in Bullock . the Suprême Court 
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also recognized that "there are doubtless some instances of 
candidates representing the views of voters of modest means 
who are able to pay the required fee." 405 U.S. at 144. 
Nevertheless, the Court refused to "ignore reality." 

It is important to consider the size of this problem. 
Aocording to the Statistical Abstract of the United States, 
in 1971 nearly 2 million of New York's 18 million citizens 
were older than 65 (p. 32). These people could not, under 
current law, elect one of their number to a full term on 
Zichello's Court (or any other court). Yet the same source 
sa ys that in the United States about two out of every three 
people over âge 65 actually vote (p. 379). 

In New York, one—sixth of the eligible voters in the 
State (1972) were more than 65 (p. 381). One out of six 
voters, therefore, suffers a disability in associational and 
voting freedom not suffered by other voters. 

In Bullock , the Suprême Court recognized that high 
fees will tend to exclude poorer candidates, and 
that this will tend to affect poorer voters. Here, we are 
not dealing with a tendency. We hâve an outright exclusion, 
and more. We hâve a requirement that duly elected persons 
leave office even prior to the expiration of their elected 
term. 
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Plaintiffs respectfully submit that the Bullock 


standard is this: limitations on candidacy must be weighed 
by reference to the State's power to impose the same dis- 
ability on voters. Since, in Bullock . the State could not 
absent a compelling interest condition the right to vote on 
wealth (Harper ), it could not indirectly compromise the right 
to vote on this basis by conditioning the right to be a 
candidate on wealth. Here, the State could not absent a 
compelling interest condition the right to vote on an âge 
maximum. See Kramer . 395 U.S. at 626-27; Dunn v. Blumstein . 
supra ; McDonald v. Board of Elections. 394 U.S. 802, 806-07 
(1969); Goosby v. Osser . 409 U.S. at 519-20; Evans v. Cornman . 
398 U.S. 420 (1970). Neither may it compromise the right to 
vote on this basis by creating an âge maximum on the right to 
be a candidate. 

This argument is not novel. It is the précisé reason- 
ing of the three-judge Court in Human Rights Partv v. Secretarv 
of State for Michigan . 370 F. Supp. 921 (E.D. Mich. 1973). 
There, a State law prohibited persons under eighteen years of 
âge from running for élection as a member of a Board of 
Education. Plaintiffs endorsed the candidacy of a fifteen- 
year-old and challenged the State law. A three-judge court 
was convened. Th** Court read Bullock this way: 
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The reasoning of the Bullock Court leaùs us to the 
conclusion that the compelling interest standard is 
applicable to a statutory restriction on candidacy 
if that restriction has an indirect discriminatory 
impact of the sort which, had it resulted directly 
from a statute limiting the right to vote, would 

require application of the stricter standard of reviéw 
of that statute. 

In other words, because limitations on candidacy affect 
voters, the validity of these limitations must be weighed 
as though they had been applied to voters in the first place. 

The Michigan Fédéral Court next had to consider 

whether Bullock 1 s assumption that poorer voters are more 

likely to favor poorer candidates also applied to younger 

voters and younger candidates. The Court held that this 

“interest identification" did apply: 

The statute under considération here had the 
indirect impact of limiting the right to vote on 
the basis of âge since the candidates excluded are 
those most likely to be favored by young citizens. 

[Citing Bullock at 144.] Thus, we are brought to 
the question of whether a State limitation on the 
right to vote based on âge must meet the compelling 
interest test in order to satisfy the requirements 
of the Fourteenth Amendment. 

The Court, citing Oregon v. Mitchell . 400 U.S. 112 
(1970), concluded that the compelling interest test was not 
required where the âge limitation was a mandatory minimum . 
Instead, the Court applied the rational relationship test. 

The Court found that the State had a valid interest in “the 
maturity" of its office holders and in assuring that school 
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board members will hâve "the legal capacity to transact the 
business of the Board." 

Plaintiffs respectfully suggest that the Michigan 
Court's analysis must in part be applied here. This Court 
raust recognize the indirect impact of the retirement pro¬ 
vision on voters. It must also recognize the interest iden¬ 
tification between older voters and older candidates. The 
only différence between this case and the Michigan case is 
the appropriate test to apply. 

The compelling State interest test should apply here. 
There is a différence between an âge minimum and an âge 
maximum. Although the State may condition the right to vote 
on an âge minimum without showing a compelling interest, it 
could not establish an âge maximum absent one. This is 
because there are real factual différences between âge 
minimums and âge maximums. With âge minimums, the state 
is approaching a large, undifferentiated mass of people. 
Practically speaking, there is no other way to assure the 
raaturity of voters. An âge minimum is not an assurance, of 

course, but it is the best that can be done. So the courts 
permit it. 

An âge maximum differs. A state may require a voter 
to be 18 years old, but it cannot exclude a voter one he is. 
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say, 50 or 60 or 70 years old. It cannot présumé the loss or 
disappearance of maturity for reason of âge alone. 

Since the compelling State interest test would hâve 
to apply to the exclusion of votera based on an âge maximum, 
xt must also apply to the exclusion of candidates. This 
makes perfect sense when we consider the purpose of élections. 
While âge minimur seek to establish maturity where particu- 
larization is not feasible, the very purpose of an élection 
is to allow the voters to make their own choice. An élec¬ 
tion provides the very opportunity for particularization 
that is not possible when dealing with the détermination of 
an âge minimum. 

Does Bullock require fédéral courts to take con¬ 
sidération of the political reality of interest identifica¬ 
tion? Does the interest identification based on wealth differ 
in a real way from interest identification based on âge? 

Should the compelling State interest test apply? Bullock 
raised many questions, its ramifications will be felt for 
sorne time. The présent case seeks to examine these. The 
argument for an extension of Bullock , if it is an extension, 
to the facts here is serious and timely. it is not 
frivolous. As the Kramer Court said, supra at 626: 

. . . statutes distributing the franchise constitute 
the foundation of our représentative society. Any 
unjustified discrimination in determining who may 






participate in po.lif k cal affairs or in the sélection 
of public official?; undermines the legitimacy of 
représentative government. 

Substantive Issues: Fourteenth Amendment Argument s 

Zichello 

.Hlfo.Ç. State_jaw c réâtes an irrebuttable presumption that 

Zichello i s unable to exercise the duties of his office . 

in viola tion of the Due Process Clause of the 14th 

" — — ’ 

Amendment . 

The mandatori retirement statute créâtes an uncon- 
stitutional irrebuttable presumption that Zichello cannot do 
the job to which he was elected. An irrebuttable presumption 
violâtes the Due Process Clause when it is "not necessarily 
or universally true in fact, and v/nen the Stote has reason— 
able alternative means of making the crucial détermination.” 
Vlandis y. Kline, 412 U.S. 441, 452 (1973). Accord . 

Clevela nd Board of Education v. La Fleur . 414 U.S. 632, 644 
U9 ? 4). Stanley v. Illinois . 405 U.S. 645 (1972). Bell v . 
Burson, 402 U.S. 535 (1971). Carrington v. Rash . 380 U.S. 

89 (1965). 

La Fleur is directly in point because it invalidated 
an irrebuttable presumption that a prégnant teacher could 
not exercise her duties four or five months prior the birth 
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of her child. In dissent, the Chief Justice and Justice 
Rehnquist suggested that the use of an irrebuttable presump- 
tion test in L Fleur would invalidate just the sort of 
raandatory retirement provision challenged here. 

The La Fleur Court noted the absence of "individu- 
alized détermination." là. at 644. In Pordum v. Board of 
Regents, 491 F. 2d 1281, 1287 n. 14 (2d Cir. 1974), this Court 
considered a law excluding félons from teaching positions. 

The Court said that where there is no legislative finding, 
based on a comprehensive investigation, supporting a per se 
exclusion, exclusion of an individual from a job can be 
allowed "only after a detailed and particularisme considér¬ 
ation of the relationship between the person involved and 
the purpose of the exclusion." Id. This accords with the 
parallel requirement of a prior fair hearing before one may 
be denied a government right, license or benefit. See, e.%., 
Willner v. Committee on Character and Fitness . 373 U.S. 96, 

102 (1963). 

It is not necessarily or universally true that 70- 
year-old judges can no longer judge. Many lawyers continue 
with productive work long past âge 70. Further, the State 
itself allows some judges to continue sitting to âge 76. 

N.Y. State Çonst . Art. 6, §25. And the State law requirement 
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that it be certificated that these judges are still able to 
exercise their duties proves that there are "reasonable 


a lternative means of rnaking the crucial détermination." 

Vlandis y, Kline . supra . 

Finally, apparently no other elected officiais hâve 
mandatory âge limita. To the extent that ail irrebuttable 
presumption tests border on equal protection arguments (see 
Poweli J., concurring in La Fleur) . plaintiffs assert the 
lack of any rational basis to distinguish between kinds of 
judges, and between judges, lieutenant governors, assemblymen, 
comptroilers, attorneys general, etc. Reed v. Reed . 404 ü.S. 

71 (1971); Whitcomb . supra , concurring opinion; Weiss v. Walsh . 
324 P. Supp. 75, 78 (S.D.N.Y. 1971) aff'd 461 F. 2d 846 
(2d Cir. 1971); Ali y. Division of State Athletic Commission , 
3^6 F» Supp. 1246 (S.D.N.Y. 1970). Weiss v. Walsh rejected 
the broad argument that mandatory âge limits are always a 
déniai of equal protection to persons over the limit compared 
to persons under it. That argument is not made here. The 
arguments here are ail much narrower, including the argument, 
recognized in Weiss (324 F. Supp. at 78), based on Ali , that 
different treatment to two persons, both of whom are over 
the âge lirait, may violate equal protection. 

Plaintiffs contend that it is at least a nonfrivolous 
question whether the New York State law is based on an 
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irrebuttable presumption about the capacity of a person 
aged 70 to continue in a judicial office, and, if so, whether 
that presumption may constitutionally serve to terminate his 
elected term prematurely on the ground that the elected 
official has suddenly become incapable of doing his job. 

Chief Justice Burger and Justice Rehnquist, dissenting in 
La Fleur, thought that that decision raised substantial ques¬ 
tions on this point. 

Appellees will doubtless argue that Weisbrod and 
Mcllvaine foreclose a Fourteenth Amendment argument, whether 
based on due process (including irrebuttable presumptions) 
or equal protection. There is, however, a crucial distinc¬ 
tion between Weisbrod and Mcllvaine on the one hand, and 
this case on the other. 

Irrebuttable presumptions are not automatically 
suspect. Rather, the irrebuttable presumption must affect 
a constitutional right. In La Fleur , the Court emphasized 
that it was dealing with "freedom of personal choice in 
matters of marriage and family life . . . one of the liberties 
protected by the Due Process Clause of the Fourteenth Amend¬ 
ment. " 414 U.S. at 641 . Accordingly, in its holding, 

the Court invalidated the régulations containing the pre¬ 
sumption, not simply because there was a presumption nor 
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even because the presuraption was irrebuttable, but "because 
[the régulations] eraploy irrebuttable presumptions that 
unduly penalize a female teacher for deciding to bear a 
child." 414 U.S. at 648 . 

In Weisbrod and Mcllvaine . the alleged irrebuttable 
presumptions affected only the more generalized interest in 
public employment. This case is doser to (if not stronger 
than) La Fleur than to Weisbrod and Mcllvaine . Here, the 
alleged irrebuttable presumption affects the "fundamental" 
right to vote and, plaintiffs contend, the equally fundamental 
right to seek public office. These rights are protected by 
the First Amendment and their presence here distinguishes this 
case from Mcllvaine . An irrebuttable presumption that affects 
these rights should be as carefully scrutinized as one that 
affects the "liberty" involved in La Fleur . 

Plaintiffs contend that these différences put this 
case within the ambit of the La Fleur rationale, that they 
raise nonfrivolous questions, and that they substantially 
distinguish v/eisbrod and Mcllvaine . 

(d) The State Law déniés Zichello liberty and property — 
namely, his expectancy in completing his elected term 
and his right to it - without Due Process of Law . 

Zichello's interest in his position and his expec¬ 
tancy in finishing his term are liberty and property within 
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the meaning of the Due Process Clause of the Fourteenth 
Amendment. * ' the case of judges, mandatory retirement at 

âge 70 "bears no 'fair and substantial relation to the 
object of the législation.'" Murgia v. Cominonwealth of 
Mass. Bd. of Retirement , 376 F. Supp. 753, 754 (D. Mass. 

1974) (3-Judge Court) quoting from F. S. Royster Guano Co. v . 
Virginia , 253 U.S. 412, 415 (1920) and Reed v. Reed . 404 
U.S. 71, 76 (1971). 

In Murgia . the Court struck down a provision re- 
quiring State Police members to retire at âge 50 if they 
had completed 20 years of service. It found no rational 
relationship between the retirement âge and the job's 
requirements. The same analysis should be done here - 50 
is not 70, but judges are not policemen. 

Other cases also support a holding that Zichello 
has a constitutionally protected interest in his office. 
Wieman v. Updegraff . 344 U.S. 183, 192 (1952). Turner v . 
Fouché . 396 U.S. 346, 362-63 (1970). Board of Regents v . 
Roth . 408 U.S. 564, 576-77 (1972). Schware v. Board of Bar 
Examiners . 353 U.S. 232, 238-39 (1957). Gordon v. Leatherman 
450 F. 2d 562 (5th Cir. 1971) (elected official has property 
right in job.) 
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In Gordon , supra , the Court acknowledged that an 
elected official has a property right in his job. But it 
also held that the property right was subject to the political 
reality of recall. Plaintif fs d o not challenge that resuit. 
The right of the people to recall an elected official is the 
other side of the First Araendment coin. Here, we do not 
hâve a recall situation. We hâve a per se exclusion imposed 
not by the body politic on a case by case basis, but by the 
State, across the board, regardless of what the voters may 
wish. The politisai legitimacy of recall raises entirely 
different issues from the ones raised by the constitutional 
legitimacy of mandatory âge statutes. 

Plairtiffc contend that by mandating retirement, the 
State déniés Zichello his constitutional right to his elected 
office without serving any "fair and substantial" legislative 
purpose. Again, this raises important, nonfrivolous ques¬ 
tions which should be resolved by a three-judge court. 

CONCLUSION 

The Order denying a three-judge court and dis- 
missing the action should be reversed and the matter should 
be remanded fer the convention of a three-judge court. 
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Since Judge Griesa has already expressed his opinion that 
the matter is frivolous, the case should be remanded to a 
different judge. 


New York, New York 
November 14, 1974 


Respectfully submitted. 


STEPHEN GILLERS 
Attorney for Plaintiffs 


Of Counsel 

Stephen Gillers 
Elliot A. Taikeff 
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The following is an analysis of the various State 
laws concerning judicial retirement requireraents. It is 
taken from the Book Of The States , pages 126-132 (1974, 

The Council of State Governments). 

The following States hâve mandatory retirement 
statutes for judges. Following each State is the âge max¬ 
imum and whether judges are appointed or elected. Where 




judges are elected by the législature, they are called 
appointed. In some cases, a judge is appointed and then 


must run against his record periodically. If he is defeated, 
a new judge is appointed. Where this is so, it is indi- 
cated. 
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Maximum 

Sélection 

State 

Age 

Method. 

Alaska 

70 

Appointed 

Colorado 

72 

Appointed 

Connecticut 

70 

Appointed 

Florida 

70 

Eiected 

Hawaii 

70 

Appointed 

Idaho 

70 

Appointed 

Illinois 

70 

Eiected 

Iowa 

72 

Appointed 

Kansas 

70 

Eiected & 



appointed 

Louisiana 

75 

Eiected 

Maine 

71 

Appointed 

Maryland 

70 

Appointed 

Massachusetts 

70 

Appointed 

Michigan 

70 

Eiected 

Missouri 

m 

70 

Some ap- 


pointed 


Nebraska 

70 

Appointed 

New Hampshire 

70 

Appointed 

New Jersey 

70 

Appointed 

North Carolina 

70, 

Eiected 


72 


Ohio 

70 

Eiected 

Oregon 

75 

Eiected 

Pennsylvania 

70 

Eiected 

South Carolina 

72 

Appointed 

Texas 

75 

Eiected 

Ut ah 

70, 

Appointed 


72 


Virginia 

70, 

Appointed 


75 


Washington 

75 

Eiected 

Wisconsin 

70 

Eiected 

Wyoming 

70 

Appointed 


Comment 

Run against record 

Run against record 

But may complété term 
if more than half 
over 

But may complété term 
if started before 70 

Run against record 

Some run against 
record 

But may complété term 
if started before 70 


But may complété term 
if started before 70 
No mandatory retire- 
ment for eiected 
judges 

But may complété term 
if started before 70 


But may complété term 
if started before 70 

Run against record 


-32 




In the following additional States, failure to 
retire at the indicated âges results in loss of certain pen¬ 
sion rights: Alabama (70), Arkansas (70), California (70), 
Minnesota (70), Montana (70), New Mexico (70), North Dakota 
(73), Tennessee (70). In ail these States, judges are 
elected, except that in California and Tennessee, certain 
judges are appointed. 

A few things are noteworthy. First, only in the 
following States must an elected judge retire before the 
end of his elected term: Illinois, Louisiana, North 
Carolina, Oregon, Pennsylvania, Texas, Washington, and 
Wisconsin. Other States with raandatory retirement statutes 
select judges by appointment. 

Other States that elect judges permit them to com¬ 
plété their elected term even though they will be beyond the 
mandatory retirement âge at its conclusion. These States 
ares Florida, Idaho, Kansas, Michigan and Ohio. 

Furthermore, among the States that do require elected 
judges to retire at a certain âge even if their term of 
office has not expired, there are the following character- 
istics that distinguish them from New York. In Illinois, 
though judges are elected, they thereafter only run against 
their record. The same is true for Pennsylvania, in 
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Louisiana, Oregon, Texas and Washington, the âge maximum 
is 75. 

Other than New York, the only States requiring 
elected judges to retire at âge 70, excluding States where 
elected judges only run against their record to retain 
office, are North Carolina and Wisconsin. 

States without mandatory retirement 3tatutes are: 
Arizona, Delaware, Georgia, Indiana, Kentucky, Mississippi, 
Nevada, Oklahoma, Rhode Island, South Dakota, and West 
Virginia. In ail these States, except Delaware and Rhode 
Island, ail or mcst judges are elected. 

In sum, then, States that elect judges overwhelmingly 
tend not to hâve mandatory retirement requirements. 
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